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and, in fac t  furthers the gods of the 
cWA. The preamble to the September 
26.1984, NPDES rulemaking explained
P A ’ s  rationale for the “constant 
treatment” requirement: 

=A’s effluent limitations guidelines and 
,tandards-setting process are predicted [sic} 
"pori the efficient operation and maintenance 
of removal systems. A number of the effluent 
limitations guidefines end standards upqn
which NPDES pefmits are based do not 
contain specific limitations for all of the 
p~i lutanbof concern for the given industry.
* . * . * 

The data available to EPA show that 
effective contml of these [unregulated] 
pollutants can be obtained by contmiling the 
discharge of the pollutants regulated by the 
standard. . . to levels achievable by the 
model treatment technology upon whch the 
effluent guideline limits are based. 
* . . . * 

If bypass of heatment equipment is . 
allowed, there is no assurance that these 
unlimited pollutants will be controlled, even 
though those specifically limited still meet 
permit limitations. 
(49 FR 38036-38037.)

Like the effluent guidelines in the 
NPDES program. the national 
categorical pretreatment standards do 
not necessarily regulate all pollutants of 
concern in a particular induafry, but 
instead rely on the technology required 
to control the specifically regulated
pollutants to also regdate other 
pollutants of concern, assuming proper
operation and maintenance of the 
treatment facilities. For example, contrul 
of oil and grease by a pretreatment . 
svstem will also serve to control some 
toxic components of a discharge and 
some portionof the BOD loading of that 
discharge. The bypass prohibition thus 

Likewise. nothing in the Act requires
the Agency to jus* each of ita progrem
regulations with a cost benefit analysis 
as  the commenters suggest. Of course. 
the Agency does not ignore these 
factors. In this case, however, because 
the bypass provision merely
“piggybacks” existing requirements, it 
dmcxiot3Elfimpose COS& ! h t  hsve 
not already been taken into account in 
the .dev-elQpment of categorical
sta.cdard?. In additiofiCCaPita1 costs, 
these costs include the costa of 
o p e r a m  and maintaining
facilities. (See.for example,
“Development Document for the 
Electroplating Category”.) Moreover, the 
Agency decided to adopt the approach
of controlling some pollutants of 
concern through controlluq “indicator” 
pollutants in part to reduce compliance 
costs (e.g., sampling, monitoring, and 
reporting of each pollutant specifically
limited by the standards) in response to 
industry concerns. On the other hand. 
the incidental removal of pollutants not 
specifically regulated clearly conforma 
to the environmental benefits 
envisioned by Congmss of eventually
eliminating the discharge of all 
pollutants. 

because of the bypass. These cornmen 
mirror comments the Agency CO- .-r 

and rejected during considerat; 
NPDES bypass regulation. Noth 
the comments convince the Agency th 
its decision should be different becaue 
of material differences between NFDE 
pennittees and industrial usem. As w 
the N p D a  bypass provision, DAhas 
determined that a bypass provision in 
the General Pretreatmeat Regulatiom 
necessary to ensure that usem proper1 
operate and maintain th -1trXa.wnt 
f aa i t i e s -qd  thus m m c e  purpose a 

Las%Gptions underlying technology-
based standards. This is consistent WI 

Congressional intent and within its 
authority to promulgate regulations 
necessary to achieve the purposes of t  
Act. 

d. Today’s rule. For the reasons stat 
in the preamble and in the response tc 
comments above, EPA is promulgatiq 
the bypass regulation as proposed. 
III. JudfddReview of Provisions Not 
Amended 

In the regulatory section of this noti 

te&ioIugy the user must i n s td .  Instead 
tIiSbypass p r o v i a i o i i i i i s
that dwuserogerab the technology it 
has chosen. Although termed the 
“coEtGiXireatent” requirement the 

1 


EPA has, for the sake of clarity, 
sometimes reprinted portions of 

The bypass provision does not dict te regulatory text that have not been 
ecause it doeshow usera must comply +amended by today’s proposal. Those 

not d i w  what pretreatment portions of the June 26,1978reguIati-r
and the January28 1981regula?
amendments that are not subst 
amended in today’s FederalR e s  
were only subject to judicial review ir 
those petitions �or review that were fi 
within 90 days of the date of issuance 
the June 28 1978 regulations, and the 
January 28.1981 amendments thereto, 
respectively. 
IV.TechnicPl Ravbhns 

In addition to the substantive chang
made by today’s r u l e m b  certain 
sectiona of the General Pretreatment 
Regidations must be revised in order t 
conform to today’s changea Thua the 
reference to “contract(s)” is deleted 
from $ 3  -.8(Q(1)(iii) and w.g(b)-Tb 
reference in new 3 -.12(n) (Provisio
governing fmud andfalse statements) 
the repurta required by oid paragraph
(b), (d), (e); and (ti) of that section haa 
been changed to the reports requirrd 
new paragraphs (b). (d). (e), [h). and (i  
and (k] of that section. Similariy,new 
4 W~.IZ(O) has been r e f i e d  to inciudc 
a s  subject to the recodkeeping
requirementa of that paragraph 
reports required pursuant to new 
paragraph (h) of that section. In 
addition. the references in 5 103.1O(p)
5 -.I@) have been revised to TT 

the redesignation of that p a a P L
5 403.1.qk). 

twenty-
[~ the activities 

supplements the categorical standards k­

and-furthers the Act’bgoah of ke>tment s y s s m  u1 a manner consistent 
eliminating the discharge of pollutantr.

Like the upset provision, the bypa­
regulation is a general requirement
which, akbough it w- . ’on 
with.-the categorical pretreatment 
st a n d ~ ? t i G > i . ? - s . e H * ~ t  
standard. The CWA clearly authorizes 
t h i A a s t r a t o r  to promdgate
regulations which arenecessary to carry 
out the purposes of the Act (Section 
301). EPA has not “circumvented” the 
standard s e w  procedures established 
by the Act in promulgating the bypass
provision, because it was not limited to 
establishing categorical standards in 
developing regulations to implement the 
national pretreatment program. The 
h e n c v  has determined that the byuasa
pkvision. whi+ mandates full usi-of 
treatment facilities and encourages 
proper overatamand- ’ anciiof 

.-
those faciiities is a reasonable measure 
to ensure compliance with pretreatment
standards. 

w ~ p r o u 3 a t e V i i i $ i  practice.
Thus, if the facility ts designed to use 
scrubbere twice a day, the bypass
regulation does not require the facility to 
run the scrubber 24 hours a day.
Similarly, the bypass prohibition does -
not require operation of the treatment 
system if the facility is not operating
and there are no wastewater discharges.
Nor does it require operation of 
treatment systems 24-hours a day if 
wastes are collected and retained for 
eventual treatment and released in 
batch discharges. For users who must 
operate continuously, the bypass
prohibition recognizes that bypass may
be unavoidable and therefore allows 
bypass for essential maintenance that 
cannot be conducted during normal 
downtimes. 

In sum. EFA has considered all of the 
comments objectmg to a bypass
prohibition when pretreatment
standards would not be violated 



instance does not refer to maintenance alternative Lest depends on whether. in7 
of the user's general facility, but means the exercise of reasonable engineering 
maintenance essential to the efficient judgment one or the other should have 
operation of the user's =beatmen& been present to prevent a bypass which 
s stem Moreover, the maintenance 	 occurred during normal periods of 

equipment downtime or preventivemust5essential, of an emergency / maintenance.
nature, not routine or based on 

economic considerations alone. \ Because of the flexibility buiit into the 

Generally, this means repain and 'a bypass proviaion. EPA also does not 

maintenance that cannot wait until the 'agree with the mmmenter who 


"constant treatment" requirement). One ; 
commenter suggested Mat the Agency 
reword the &ation because it s e e m 4  
to require the use of pretreahnmt
equipment even if the quality of the 
discharge would not be impmved as a 
r e d t .  Another curnmenter stated that 
promalgatingthisprovision in the 
pretreatment regulationswonld violate 
the NPDES settlement agreement
between EPA and industry. Others 
asserted that the 'constant treatment" 
requirement violates theCWA, listing
threeb&c =asom: (I)It dictates how 
to comply, rather than what standard to 
comply wivrth: (2) the retionale used by 
EPA to -port the requirement fh.. 
ensnrirrg appropriate control of 
pouutant?l that are not specmca&
regaIeted) camtitntes de facto 
regulation and ckcnmventa the Btm . 
settirrg pmegdmesc m t ~ i n e din the. 
and (3) byf- tw compere hcb~tsUI 
thew. t with tbe envimnmentd 
benefits of red- "mregdated"
pollutants, tfrs Agency acted erbitmnly. 

TheAgency &agrees lrith d these 

production proceea is not in operation. 
For example, if the seal on a valve 
malfunctions or a pipe bursts during
production horn at an industrial 
facility, and the facility operator
bypaasee that particular unit p m s  in 
the pretreatment system in order to 
perform corrective maintenance,soch 
maintenance would be considered 
essential. (Amore complete discusSim 
of "essential maintenance" appears at 
49 FR 38037, September 26, I=.)
Recognizing theneed for essential 
maintenance should encourage. not 
discourage, dependable pretreetment 

/ 

does not excuse bypass & 
, certain situations wh 

were feasible alternatives to the bypass
such a s  the use of auxiliary equipment 
The d e  spedca l ly  states that the "no 
feasible alternqtives" test isnot met if 
"adequate back-up equipment AuuM 
have been installed in the exercise of 
reasonable engineering judgment to 
prevent a bypass which occnmd dmiug
normal penoda of equipment downtime 
or preventive rnainhnance." 
( 0  4@3.17(1)(ii).) Thus, to the exknt  
reasonable engineering judgment w d d  
dictate use of d u d  equipment or "slop"
tanks so that bwass  nould not cxxw 

jeopardize olp damage operatian of the 
system. they don't often cause "severe 
property damaga"The c~mmena 
expressedparti& c~~pcarpa b u t  
hurriune/rnwsoon rains that exceed 

cases, the cnmmenter argued,- bYP­
during fknxia c o d d  redusa m prev­
environmental hana by tlimineting the."flushing out" of a i n b  
treatment eystem 

EPA ir aware that flood sitaationm 
'may present users with a ciiffiwlt 3d i l e r m m t ~ w b e h ror ndtu 

I 
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defense to violations of nationd 
technology-based discharge limitations. 

As explained in the preamble to the 
proposed d e ,  the purpose of deleting
the word “specific” from3 403.16(~)(1]is 
to clarify &at the r e d a t i o n  does not 
require a discharger to produce a level 
of proof that is not scientifically
possible to obtain or to require
investigation and demonstration of the 
cause of an upsetto an impossible
degree of certainty. For example. there 
may be cases where biological activity 
is disrupted in a keahnent system. 
where no change in raw waste 
characteristics could be identified. and 
where a thorough investigation by the 
user could not identify the precise cause 
of the violation. Such evidence could be 
adduced to show the “cause” required
by today’s regulation, even though the 
precise cause eluded detection. In these 
cases. it is sufficient that the available 
evidence vindicates the industrial user 
although it does not specifically idenhfy
the responsible party or event. 

The Agency reiterates that a 
demonstration of the cause of an upset 
can be based on evidence that would be 
acceptable as proof of a fact in court. 
Thus,demonstration of cause can be 
based upon circumstantial, a s  well as 
direct, evidence. In many cases, 
circumstantial evidence may be all that 
is available. However, under the final 
d e .  it is not enough simply to show that 
normal operating procedures were . 
followed a t  the time the ca t egor id
standards were exceeded. By
implication the final rule requires at 
least a thorough investigation of the 
causes of the upset Further, subsequent
claims of upset would require a stronger
showing where previous violations had 
occurred and no effort, or insufficient 
effort, was  made to identify and remedy
the cause or,causes. 

Finatly, EPA would like to clarify that 
the upset defense is available only far 
factors beyond the reasonable control of 
the industrial user. In arguing for 
extension of the upset defense to cover 
local limit violationa. one commenter 
listed changes in wastewater 
characteristics as an instance in which a 
violation would be unavoidable and 
therefore should be excused. EPA 
disagrees +at a change in wastewater 
characteristic is beyond the reasonable 
control of the industrial user. Indeed. the 
industrial user is in the best, and 
perhaps o d y ,  position to control the 
characteristics of the wastewater 
entering its pretreatment facilities. 
Therefore, EPA would not consider an 
upset resuiting from changes in 
wastewater characteristics eiig~blefor 
the upset defense. 

d- TodoYk n ~ k -Today’# fhdrule 
the same as  the proposed rule. AB 
proposed. the word “specific” is deleted 
from 3 ~ . 1 6 ( c ) ( 1 l s othat in 
establishmg an upset defense, an 
industrial user must identify the cause of 
the upset but no longer needs to identify
the specific cause of the upset a s  
required by the previous rule. No other 
aspect3 are changed by this rulemaking. 

E.5. Bypass Provision [40CFR m.171 
For direct dis*aes* 

served by the NPDES bypass pmvision 
are equally important in the -‘ pretreatment context and, &ere�< 
prohibition against b z s  should 
applp tmrdusm-d-uusers ii%%zfi%-~~! 
m s . Like the NPDES provision. &e 

would require industrial usen 
to operate their treatment sys­

would also== bypasses
under the same circumstances a s  does 

which is defined as the intentional 

prohibition on bypass even where 
effluent limitations may be violated as a 
result. Bypassmay be excused if the 
bypass was unavoidable to prevent loss 
of life, personal injury or severe 
property damage, and where there were 
no feasiblle alternatives to the bypass,
such a s  the use of auxiliary treatment 
facilities, retention of untreated wastes, 
or maintenance during normal periods of 
equipment downtime. The “no feasible 
alternatives” criterion is not satisfied if, 
in the exercise of reasonable 
engineering judgment. the permittee
should have installed adequate back-up
equipment a s  preventative maintenance 
or to prevent a bypass that occurred 
during normal periods of equipment 

whqe me perrmttee does not vialate 
psrmit limiEtions aunng the bypass.
However, s if they
do not exceed effluent limitations and if 
the bypasa was for essential -
maintenance to emure efficient facility
operations.

The NPDES bypass provision serves 
two basic purposes. Fink it excuses 
certain unavoidable or justifiable
violations of permit effluent limitations 
provided the permittee can meet the -. 
bypass criteria Second. it requires that 
permittees operate pollution controi 
equipment at all times, thus obtaining_i
maximum pollutant reductions 
consistent with technology-based
requirements mandated by section301 
of the CWA and furthering theAct’s 
goal of eliminating the discharge of all 
pollutants. Section lol(a)(l) of the Act  
Without such a provision, dischargers
could avoid appropriate technology-
based control requirements.

b. Pmposed change. EPA proposed to 
add a bypass provision to the General 
Pretreatment Regulations similar to that 
in the NPDES program. The purposes 

the bypass =dation.
Consistent with the NPm 

a. Existing de. 
the NFDES regulations prohibit bypass, regulations, the proposed regulation

would also impose certain notice 
requirements when a bypass by an 
industrial user results in the violation o 
applicable pretreatment standards or 
requirements (including local limits 

tablished in accordance with 
3.5(c)). if the industrial user knows 

in advance of the need for a bypass, it 
must give prior notice to the Control 
Authority, if possible at  least ten days 
before the date on which the bypass is 
to occur. If the bypass is not anticipatec
the industrial user must notify the 
Control Authority orally within 24 hour 
of becormng aware of the bypass. This 
24-hou.r notice must be followed within 
five days by a written description of the 
bypass, its cause, its duration (or, if it 
has not been corrected. how long it is 
expected to continue), and what has 
been done to rectify the problem. Tb.ii, 
proposed rule wwld allow the Co 
Authority to waive the written rek 
a case-by-case basis if the oral repb. -
has been received within 24 hours. 

c. Response to comments.Several 
commenters supported EPABproposed
rule without reservation for the reasons 
stated in the preamble. Nearly all 
commenters expressed support for s o m  
aspects of the proposal, but bad 
objections to various other parts. In 
most cases, these objections paralleled
objections to the NPDES bypaas 
provision stated in previous rulemaking
and pending litigation. Only one 
commenter, a POW,objected entirely 
to adding a bypass provision to the 
General Pretreatment Regulationa 

1 The wmmenter who argued that EPA 
should not p r o m a a t e  the proposed r u l e  
stated that industrial usem should not 
be given any incentive to bypaas 
treatment systems and should be liable 
without exception for damage they 
cause at  thePOW:&tead, th-e-’-., 
;	fncentive should be to reqItire them to‘‘.operate dependable pretreatment
bys te rns  (e+. use of dual equipment. 1 

’:@op”t a x l k s l J 0 , 7ee 
bypass. Another P O W  stated that 
there is “no rationale” for allowing 

“”bypass for maintenance. 
Clearly, =A’s intent in proposing“

bypass provision was not to discc 


